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§404.1059

(1) The employee is entitled to dis-
ability insurance benefits under the
Act;

(2) The employee’s entitlement to
such benefits began before the calendar
year in which the employer’s payment
is made; and

(3) The employee performed no work
for the employer in the period in which
the payments were paid by such em-
ployer (regardless of whether the em-
ployee worked in the period the pay-
ments were earned).

(h) Tips. (1) We include as wages tips
received by an employee if—

(i) The tips are paid in cash; and

(ii) The tips amount to $20 or more
and are received in the course of em-
ployment by an employee in a calendar
month.

(2) Cash tips include checks and other
forms of money. Tips received in a
form other than cash, such as passes,
tickets, or other goods are not wages.
If an employee works for more than
one employer in a calendar month, we
apply the $20 tip test to work done for
each employer.

(i) Payments by employer under group
legal services plan. We do not include as
wages any contribution, payment, or
service, provided by an employer under
a qualified group legal services plan
which is excludable from the gross in-
come of an employee, or the employ-
ee’s spouse or dependents, under sec-
tion 120 of the Code.

[45 FR 20075, Mar. 27, 1980, as amended at 52
FR 29662, Aug. 11, 1987. Redesignated and
amended at 55 FR 7310, Mar. 1, 1990; 57 FR
59914, Dec. 17, 1992]

§404.1059 Deemed wages for certain
individuals interned during World
War II.

(a) In general. Persons who were in-
terned during any period of time from
December 7, 1941, through December 31,
1946, by the United States Government
at a place operated by the Government
within the United States for the in-
ternment of United States citizens of
Japanese ancestry are deemed to have
been paid wages (in addition to wages
actually paid) as provided in paragraph
(c) of this section during any period
after attaining age 18 while interned.
This provision is effective for deter-
mining entitlement to, and the amount
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of, any monthly benefit for months
after December 1972, for determining
entitlement to, and the amount of, any
lump-sum death payment in the case of
a death after December 1972, and for es-
tablishing a period of disability.

(b) Information mneeded to process
deemed wages. Unless we have already
made a determination on deemed
wages for a period of internment of an
individual, any person applying for a
monthly benefit, a recalculation of
benefits by reason of this section, or a
lump-sum death payment, must submit
certain information before the benefit
or payment may be computed on the
basis of deemed wages. This informa-
tion is—

(1) The place where the individual
worked before internment;

(2) The highest hourly wage before
internment;

(3) The place and date of internment;

(4) Date of birth (if not previously
furnished);

(5) Whether or not another Federal
benefit is being received based wholly
or in part upon the period of intern-
ment; and

(6) In the case of a woman, her maid-
en name.

(c) Amount of deemed wages. The
amount of wages which may be deemed
is determined as follows:

(1) Employed prior to internment. If the
individual was employed before being
interned, the deemed wages are the
greater of—

(i) The highest actual hourly rate of
pay received for any employment be-
fore internment, multiplied by 40 for
each full week during the period of in-
ternment; or

(ii) The Federal minimum hourly
rate in effect for the period of intern-
ment, multiplied by 40 for each full
week during that period.

(2) Self-employed or not employed prior
to internment. If the individual was self-
employed or was not employed before
the period of internment, the deemed
wages are the Federal minimum hourly
rate in effect for that period, multi-
plied by 40 for each full week during
the period.

(d) When wages are not deemed. Wages
are not deemed under this section—
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(1) For any period before the quarter
in which the individual attained age 18;
or

(2) If a larger benefit is payable with-
out the deemed wages; or

(3) If a benefit based in whole or in
part upon internment is determined by
any agency of the United States to be
payable under any other law of the
United States or under a system set up
by that agency. However, this excep-
tion does not apply in cases where the
failure to receive deemed wages re-
duces the primary insurance amount
by 50 cents or less.

(e) Certification of internment. The cer-
tification concerning the internment is
made by the Archivist of the United
States or his or her representative.
After the internment has been verified,
wages are deemed to have been paid to
the internee.

[45 FR 20075, Mar. 27, 1980, as amended at 52
FR 29662, Aug. 11, 1987. Redesignated at 55 FR
7310, Mar. 1, 1990]

§404.1060 [Reserved]
SELF-EMPLOYMENT

§404.1065 Self-employment coverage.

For an individual to have self-em-
ployment coverage under social secu-
rity, the individual must be engaged in
a trade or business and have net earn-
ings from self-employment that can be
counted as self-employment income for
social security purposes. The rules ex-
plaining whether you are engaged in a
trade or business are in §§404.1066
through 404.1077. What are net earnings
from self-employment is discussed in
§§404.1080 through 404.1095. Section
404.1096 describes the net earnings from
self-employment that are counted as
self-employment income for social se-
curity purposes. See §404.1913 for the
effect of a totalization agreement on
self-employment coverage. An agree-
ment may exempt an activity from
coverage as well as extend coverage to
an activity.

[60 FR 36574, Sept. 9, 1985]
§404.1066 Trade or business in gen-
eral.

For you to be covered as a self-em-
ployed person for social security pur-
poses, you must be engaged in a trade

§404.1068

or business. You can carry on a trade
or business as an individual or as a
member of a partnership. With some
exceptions, the term trade or business
has the same meaning as it does when
used in section 162 of the Code.

§404.1068 Employees who are consid-
ered self-employed.

(a) General. Although we generally
exclude services performed by employ-
ees from the definition of trade or busi-
ness, certain types of services are con-
sidered a trade or business even though
performed by employees. If you per-
form any of the services described in
paragraphs (b) through (f) of this sec-
tion, you are self-employed for social
security purposes. Certain other serv-
ices described in §404.1071 (relating to
ministers and members of religious or-
ders) and §404.1073 (relating to certain
public officers) may be considered a
trade or business even though per-
formed by employees.

(b) Newspaper vendors. If you have at-
tained age 18 and perform services as a
newspaper vendor that are described in
§404.1030(b), you are engaged in a trade
or business.

(c) Sharefarmers. If you perform serv-
ices as a sharefarmer that are de-
scribed in §404.1017, you are engaged in
a trade or business.

(d) Employees of a foreign government,
an instrumentality wholly owned by a
foreign government, or an international
organization. If you are a United States
citizen and perform the services that
are described in §404.1032, §404.1033(a),
or §404.1034(a), you are engaged in a
trade or business if the services are
performed in the United States and are
not covered as employment based upon
§404.1034(c).

(e) Certain fishermen. If you perform
services as a fisherman that are de-
scribed in §404.1031, you are engaged in
a trade or business.

(f) Employees of a church or church-
controlled organization that has elected to
exclude employees from coverage as em-
ployment. If you perform services that
are excluded from employment as de-
scribed in §404.1026, you are engaged in
a trade or business. Special rules apply
to your earnings from those services
which are known as church employee
income. If you are paid $100 or more in
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